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INTRODUCTION

When Jack and Mary Jane Fleury's son and daughter-in-law divorced in Michigan several years ago, Mr. and Mrs. Fleury had little
idea that the divorce would threaten the Fleurys' ties with their granddaughters.1 When their son's ex-wife remarried and refused to let the
grandparents see the children, however, the Fleurys' long battle for
visitation began. The Fleurys did not want to interfere with their
daughter-in-law's new life, but they feared that the children would
lose all ties with their father's side of the family. 2
The Fleurys briefly won their battle in Michigan in 1982 when a
Genesee circuit court judge awarded them the right to visit both girls,
then ages four and five.3 However, the Fleurys lost these visitation
rights when they moved to Florida in 1984. 4 The Fleurys can now
visit the younger of the two girls due to a custody modification that
placed the child with her father.6 However, the Fleurys have little
hope of winning court-enforced visitation of the older child, whose
mother also moved from Michigan and now resides in another state.0
Every state, including Florida, provides grandparents with rights
of access to their grandchildren in select circumstances.7 The statutes
depart significantly from the common law, which viewed grandparent
visitation as a personal matter among families." Predictably, grandparents visitation statutes have proliferated as the traditional family has
restructured. 9 Whether motivated by family sensitivity or grandparents' political clout,1 the prospect of grandparents and grandchildren
1. Telephone interview with Mary Jane Fleury;-advocate for grandparent rights (Sept. 8,
1988) ("I only wanted to see the grandchildren, to love them and let them know their heritage.").
2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7.

George, Children and Grandparents:The Right to Visit, 8 CHILDREN'S LEGAL RTS.

J. 2 (1987).
8. Grandparents'Visitation Rights: HearingBefore the Subcomm. on Separationqf Powers
of the Senate Comm. on the Judiciary, 98th Cong., 1st Sess. 149, 151 (1983) [hereinafter
Visitation Hearings] (testimony of Linda S. Mullenix, Visiting Assistant Professor of Law,
Columbus School of Law, Catholic University of America) (under common law view, custody
and control of children is paramount, rendering visitation privileges solely within parental authority).
9. Glick, Children of Divorced Parents in Demographic Perspective, 35 J. Soc. Iss. 170,
172 (1979). In 1978, approximately 20% of American children under the age of eighteen lived
with one instead of both parents. Id.
10. Ingulli, Grandparent Visitation Rights: Social Policies and Legal Rights, 87 W. VA.
L. REv. 295, 297 (1985) (noting that demographic changes have strengthened the political clout
of older Americans. Grandparents are also "healthier, more affluent, and better-educated than
ever before.").
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never seeing each other after a parent's death or divorce has triggered
a nationwide legislative response.
Although the new laws are encouraging for grandparents, those
who want to acquire and maintain visitation rights face tough legal
battles and temporary victories. As the Fleurys discovered, the problems are twofold. First, grandparents may be unable to meet the
procedural requirements of the applicable state visitation law. For
example, Florida offers court-enforced visitation to grandparents in
only select circumstances; even then, visitation must be in the child's
best interest.11 Moreover, even if the grandparents acquire visitation
lights, they may lose them if either they or the parents relocate.
Because state laws and the cases interpreting them differ, grandparents who win visitation rights can lose them if another state exercises
jurisdiction over the visitation matter. Losing hard-fought rights particularly touches Florida's grandparents, many of whom have settled
here after leaving families in other states.
This note begins by examining Florida statutes and related case
law on grandparent visitation. It next discusses the extensive conflictof-law problems grandparents who relocate face and the use of existing
laws to promote uniformity. The next section of the note warns against
giving the politically powerful elderly undue interference in their children's lives. Specifically, the section examines the constitutional and
policy implications of a law that would broaden grandparents' "rights"
to share in their grandchildren's lives over parental objections. Finally,
the note proposes solutions that should improve grandparent visitation.
These solutions focus on mediating grandparent visitation disputes
and using existing laws to promote interstate recognition of visitation
decrees.
II.

FLORIDA'S GRANDPARENT VISITATION LAW

A.

History

Beginning in the late 1960s, a handful of states began creating
legal paths for grandparent visitation.2 Before then, grandparents
11.

FLA. STAT. § 752.01 (1987). The section states:
Action by grandparent for right of visitation; when petition may be granted. (1)
The court may, upon petition filed by a grandparent of a minor child, award
reasonable rights of visitation to the grandparent with respect to the child when
it is in the best interest of the minor child if: (a) One or both parents of the child
are deceased; (b) The marriage of the parents has been dissolved; or (c) A parent
of the child has deserted the child. (2) This act does not provide for grandparental
visitation rights for children placed for adoption under Chapter 63 except as provided in § 752.07 with respect to adoption by a stepparent.

Id.
12. Visitation Hearings, supra note 8, at 151 (testimony of Assistant Professor Linda S.
Alullenix); see, e.g., Roquemore v. Roquemore, 275 Cal. App. 912, 80 Cal. Rptr. 432 (Cal. Dist.
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deprived of their grandchildren's company either had to accept the
parent's decision or show that the custodial parent was unfit. 13 Under
this common law view, a parent's obligation to allow grandparents to
visit their grandchildren was moral, not legal, except in extraordinary

circumstances. 14 Florida moved from the common law slowly 5 considering its significant elderly population. The change eventually came
in 1978 in the form of two statutes. An amendment 6 to Florida Statute
section 61.13(2)(b) allowed courts, as part of a dissolution proceeding

between parents, to award visitation rights to grandparents if visits
served the child's best interest. 17 Grandparents, however, lacked legal
standing to appear and were not necessary parties.'8 In addition,
Florida Statute section 68.08 provided that courts competent to decide
child custody matters had jurisdiction to award grandparents visitation

Ct. App. 1969) (opportunities for grandparent visitation rights were found in the California Civil
Code); Mirto v. Bodine, 29 Conn. Supp. 510, 511, 294 A.2d 336, 339 (Super. Ct. 1972) ("court
may grant custody of children to grandparents under certain circumstances... and from that
it may follow that the court has the right to grant a grandparent visitation rights if it is for
the best interests of the child"); Weichman v. Weichman, 50 Wis. 2d 731, _ 184 N.W.2d 882, 884
(1971) (no statutory or common law rule forbids a court in a divorce action from granting
visitation rights to parents or others).
13. Note, Statutory Visitation Rights of Grandparents:One Step Closerto the Best Interests
of the Child, 26 CATH. U.L. REv. 387, 388 (1977).
14. Visitation Hearings, supra note 8, at 151 (testimony of Assistant Professor Linda S.
Mullenix) (exceptions for grandparent visitation were made when custodial parents unfit, and
grandchild had previously lived with grandparent for a long time).
15. See, e.g., Tamargo v. Tamargo, 348 So. 2d 1163 (Fla. 2d D.C.A. 1977) (denying visitation
rights to a nonparent of a child in custody of a fit parent); Sheehy v. Sheehy, 325 So. 2d 12
(Fla. 2d D.C.A. 1975) (denying visitation rights to a nonparent of a child in custody of a fit
parent); Rodriguez v. Rodriguez, 295 So. 2d 328 (Fla. 3d D.C.A. 1974) (denying weekend
visitation rights to paternal grandparents of a child whose custody was awarded to mother).
16. Act of July 1, 1982, ch. 82-96, § 1, 1982 Fla. Laws 233.
17. FLA. STAT. § 61.13(2)(b)2.c (1987) (previously § 61.13 (2)(b) (1981)). The section provides:
The court may award the grandparents visitation rights of a minor child if it is in
the child's best interest. Grandparents shall have legal standing to seek judicial
enforcement of such an award. Nothing in this section shall require that grandparents be made parties or given notice of dissolution proceedings, nor shall grandparents have legal standing as contestants as defined in § 61.1306. No court shall
order that a child be kept within the state or jurisdiction of the court solely for
the purpose of permitting visitation by the grandparents.
The phrase "nor shall grandparents have legal standing as contestants" is difficult to interpret
in light of the recent passage of chapter 752. See supra note 11. Moreover, the limiting language
could prevent grandparents from using provisions of the Uniform Child Custody Jurisdiction
Act to stop forum shopping by custodial parents. See infra notes 136-37 and accompanying text.
18. FLA. STAT. § 61.13(2)(b)2.c (1987) (previously § 61.13(2)(b) (1981)).

https://scholarship.law.ufl.edu/flr/vol41/iss1/5

4

Belsom: Grandparent Visitation: A Florida Focus
GRANDPARENT VISITATION: FLORIDA

upon the death of or desertion by one of the child's parents. 19 Again,
courts could award visitation only if in the child's best interest.20
B.

Standing Problems Under the Early Visitation Statutes

Read together, Florida Statutes sections 61.13(2)(b) and 68.08 enabled grandparents to request visits with their grandchildren in three
situations: (1) after the parents of the child divorced; (2) after a parent
died; and (3) after parental desertion.21 Unfortunately for grandparents, the laws relating to divorce gave grandparents little chance of
petitioning courts on their own for visitation rights. Instead, grandparents waited on the sidelines for a court handling a divorce or a child
custody matter to recognize them during the course of litigation between other "contestants" - usually the husband and wife.Florida courts strictly applied the procedural requirements of section 61.13(2)(b), the dissolution subsection of the grandparent visitation
statute. One of the first tests of that subsection came in 1979 in Shuler
v. Shuler." 3 In Shuler, paternal grandparents Moses and Delores
Shuler petitioned the trial court to modify a custody award to the
mother and won visitation every fourth weekend.2 The mother appealed, and the First District Court of Appeal held that the grandparents had no standing to petition for modification because they were
not "contestants" within the meaning of the statute. 26 The court found
that although section 61.13(2)(b) authorized the trial court to grant

19. FLA. STAT. § 68.08 (Supp. 1978) provided:
Visitation rights; grandparents of minor child. - Any court of this state which is
competent to decide child custody matters shall have jurisdiction to award the
grandparents of a minor child or minor children visitation rights of the minor child
or children upon the death of or desertion by one of the minor child's parents if
it is deemed by the court to be in the minor child's best interest.
20. Id.
21. See supra notes 16-19 and accompanying text.
22. See supranotes 16 & 17. The standing issue created by Florida Statute § 61.13(2)(b)2.c
is confusing. The section gives grandparents legal standing to seek judicial enforcement of a
visitation award, but grandparents do not have legal standing as "contestants" within the meaning
of Florida Statute § 61.1306. See FLA. STAT. §§ 61.13(2)(b)2.c, .1306 (1987). Florida Statute §
61.1306 defines "contestant" as "a person, including a parent, who claims a right to custody or
visitation rights with respect to a child." Id. § 61.1306. Thus, although grandparents may claim
a right of visitation with a child, § 61.13(2)(b)2.c presumably views true contestants as the
parents or custodians.
23. 371 So. 2d 588 (Fla. 1st D.C.A. 1979).
24. Id.at 588.

25. See supra notes 16 & 17.
26. Schuler, 371 So. 2d at 590.
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visitation rights when in the child's best interest, the statute did not
authorize grandparents to become parties to the proceeding. 2 In effect,
only the parents had legal standing as "contestants."
The same year, the Third District Court of Appeal held that section
61.13(2)(b) allowed petitions for visitation only as part of a divorce
proceeding and not when the parents' marriage is intact.S In Osteryoung v. Leibowitz,m the grandparents of a minor child filed an
independent action for visitation rights after their son and daughter-inlaw refused to let them see their grandchildren.30 The court held that
because no divorce was pending between the child's parents, the statute did not apply. 31 In two additional visitation cases, the same court
chastised a lower court for arbitrarily awarding visitation to grandparents in the absence of appropriate pleadings3 2 and struck down another
court's attempt to facilitate grandparent visitation by preventing a
widowed mother from relocating.-3
One of the first cases to distinguish Shuler and slightly lift the
protective procedural blanket from the statute was Putnal v. Putnal.i
The issue in Putnal was whether the trial court erred by allowing
the maternal grandparents to appear and by subsequently awarding
them visitation.3 The court found that grandparents could participate
in a post-dissolution proceeding and win visitation. 36 The husband and
wife had divorced, and the trial court had granted the wife permanent
custody of the two minor children. 37 When the children were later
adjudicated dependent and placed in the custody of the wife's step-sister, the father petitioned to modify the divorce decree due to change

27.
28.
29.
30.
31.
32.

Id. at 589.
Osteryoung v. Leibowitz, 371 So. 2d 1068, 1069 (Fla. 3d D.C.A. 1979).
Id. at 1068.
Id. at 1069.
Id.
Barreiro v. Barreiro, 377 So. 2d 999, 1000 (Fla. 3d D.C.A. 1979). In Barreiro,a divorced

mother moved for enforcement of visitation with her son, who was in the custody of his father.
Id. Without prior notice, appropriate pleadings, or the husband's approval, the trial judge
expanded the scope of a hearing to provide, among other things, grandparent visitation. Id. In
reversing, the Third District accused the lower court of "palpable error," adding, "it was plainly
improper, and clearly in violation the appellant's due process rights, to hear and determine
matters which were not the subject of appropriate pleadings or notice." Id.
33.

Fisher v. Fisher, 390 So. 2d 142, 143 (Fla. 3d D.C.A. 1980) (trial court could grant

visitation privileges to paternal grandparents, but could not forbid a widow to remove her
children from the county where she and they resided).
34. 392 So. 2d 613 (Fla. 5th D.C.A. 1981).
35.
36.
37.

Id. at 614.
Id. at 615.
Id. at 614.
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of circumstances.-3 The trial court granted the father temporary custody of the minor children and ordered that he ensure visitation with
the maternal grandfather at least once a week.3 9
Soon after, the maternal grandparents moved for a more specific
order concerning their visitation rights because the father failed to
afford them reasonable visitation. 40 The trial court responded by ordering monthly, reasonable visitation to the grandparents. 41 The Fifth
District Court of Appeal affirmed, distinguishing Shuler as a case in
which the grandparents themselves initiated the petition for modification.42 In Putnal, on the other hand, the contest was between the
father and the person actually caring for the children.4 The case differed from Shuler because in Putnal an action was pending, initiated
by the father during the initial award of visitation to the grandparents . 4 The court concluded that grandparents may participate to help
the trial court exercise its discretionary authority.45
Shuler and Putnal effectively required grandparents to move for
visitation while an action was pending between "true" contestants usually the husband and wife. 46 In a divorce case, the first opportunity
arose during the dissolution proceeding as the statute does not allow
for grandparent visitation after separation.4 7 Because the court was
not required to make grandparents parties or notify them of the proceedings, the grandparents were forced to recognize the possibility of
48
divorce on their own, or perhaps risk their only chance for visitation.

38. Id.
39. Id.
40. Id.
41. Id.
42. Id. at 615. The Fifth District Court of Appeal first acknowledged the limited standing
rights conferred to grandparents by the First District in Shuler. Id. Under Shuler, the Fifth
District conceded, grandparents did not have standing to maintain an independent action. Id.
This explains why the Shulers' attempt to initiate a modification of the final judgment of a
marriage dissolution failed. Id.
43. Id. The person caring for the children in Putnal was the wife's step-sister. Id. at 614.
44. Id. at 615. Unlike in Shuler, the Fifth District reasoned the instant action was initiated
by a true "contestant," the father. Id. Because the initial award of grandparent visitation rights
came as part of the father's action, grandparents had standing to seek a more specific order. Id.
45. Id.
46. See sm'pra notes 16-19.
47. See supra note 17.
48. See supra notes 16 & 17. As a practical matter, the lack of notice, combined with
Shule'r's mandate that grandparents act while a dissolution proceeding was pending in the courts
put grandparents in a difficult position. Even if they wanted to stay out of their children's
divorce, the law apparently required them to step in if they wanted visitation. See supranotes
23-27 and accompanying text.
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Putnal shows that a second opportunity could arise during post dissolution proceedings. Again, however, the grandparents had no standing
to petition for modification of a final judgment. 49 In effect, they waited
on the sidelines for a "contestant" with standing to petition, and asked
to join the battle as it progressed.m
Although infrequently cited, Florida Statute section 68.08 gave
Florida grandparents two additional opportunities to seek visitation:
after parental death or desertion. 51 Few courts used this section, and
those that did cited its provisions without explanation. In Fisher v.
Fisher,52 the case in which the Third District reversed the trial court's
order preventing a widowed mother from relocating, the court held
that the grandparents' visitation award was otherwise proper.53 The
court merely cited the statute without commenting on its provisions.4
In In re Guardianshipof McW,-6 the trial court awarded the maternal
grandparent liberal visitation of a grandchild after the child's mother
died in an auto accident. Focusing on the family situation rather than
the statute, the Fourth District concluded that visitation was proper.w
Because the child had lived his entire life with his mother at the
grandparent's residence, an abrupt severance would detrimentally af57
fect his welfare.

C. Florida'sRevised GrandparentVisitation Law: Chapter 752
In 1984, the Florida Legislature repealed section 68.08 and added
a new chapter on grandparent visitation.m Chapter 752 gives grandparents the right to petition for visitation when one or both parents die,
when a parent deserts the child, or when "the marriage of the parents
has been dissolved.

'59

Parents must be notified and given a copy of

49. See supra notes 34-45 and accompanying text.
50. But see Ferrell v. Ruege, 397 So. 2d 723 (Fla. 1st D.C.A. 1981) (what was probably
an improper award of visitation to a maternal grandparent on her own motion became "fixed
subject to only a material change of circumstances and for the best interests of the child" after
the mother failed to appeal the visitation award).
51. See supra note 19 and accompanying text. It is quite possible that attorneys were
unaware of FLA. STAT. § 68.08 due to its placement in the '"miscellaneous procedure" section
of the code instead of alongside other custody provisions. See FLA. STAT. § 68.08 (Supp. 1978).
52. 390 So. 2d 142 (Fla. 3d D.C.A. 1980).

53. Id. at 143.
54. Id.
55. 429 So. 2d 699 (Fla. 4th D.C.A. 1983).
56. Id. at 704.
57. Id.
58. See FLA. STAT. § 752.01 (1987); Act of Oct. 1, 1984, ch. 84-86, § 2, 1984 Fla. Laws
159 (repealing FLA. STAT. § 68.08 (Supp. 1978)); supra note 11.
59. FLA. STAT. § 752.01(1) (1987).
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the petition.6 Because the older statutory provisions mentioned each
of the three visitation circumstances, the major change of chapter 752
is procedural; grandparents apparently now may ask for visitation
either at the time of the dissolution proceeding, or after the proceed-

ing, death, or desertion.61
1. After Parental Death
Section 752.01(1)(a) provides that a court may award reasonable

grandparent visitation when in the child's best interest if "one or both
parents of the child are deceased." 2 As in the case of all grandparent
requests for visitation, parents must receive notice and a copy of the
grandparent's petition.63 Section 752.07 prevents adoption by a step-

parent from terminating visitation rights previously granted to a
grandparent.
Together, sections 752.01(1)(a) and 752.07 provide grandparents a

window of time to petition for visitation, opening when the parent
dies and closing when a stepparent adopts the child.6 If the grandpar-

60. Id. § 752.02. The statute provides, 'Persons who must be served notice of petition;
manner of service. - Notice of the filing of, and a copy of, the petition for grandparental
visitation rights shall be served on the parents of the minor child in the manner prescribed by
chapter 48." Id.
61. Telephone interview with Rep. Peter Deutsch, one of the House bill's chief sponsors
(Sept. 6, 1988). According to Deutsch, one of the intentions of chapter 752 was to empower
grandparents to petition the court for visitation. Id. Deutsch reads the language of chapter
752.01 as allowing grandparents to wait until after a divorce is final to file their petitions. Id.
His view is supported by a plain reading of the section that allows grandparents to file for
visitation if the marriage "of the parents has been dissolved." See FLA. STAT. § 752.01(1)(b)
(1987). Meanwhile, the provisions in § 61.13(2)(b), allowing courts to avoid visitation to grandparents as part of a dissolution proceeding, have been placed in a new subsection - §
61.13(2)(b)2.c. The language of the new section is identical to that found in the older provision.
See FLA. STAT. § 61.13(2)(b)2.c (1987); id. § 61.13(2)(b) (1981).
62. See FLA. STAT. § 752.01(1)(a) (1987).
63. See id. § 752.02.
64. FLA. STAT. § 752.07 (1987). The statute provides:
Effect of adoption of child by stepparent on right of visitation; when right may be
terminated. - When there is a remarriage of one of the natural parents of a minor
child for whom visitation rights have been granted to a grandparent pursuant to
§ 752.01, any subsequent adoption by the stepparent will not terminate any grandparental rights. However, the court may determine that termination of such visitation rights is in the best interest of the child and rule accordingly, after affording
the grandparent opportunity to be heard.
Id.
65. Id.; see also Beard v. Hamilton, 512 So. 2d 1088 (Fla. 2d D.C.A. 1987) (allowing
grandparents standing to seek visitation while their motion for visitation was pending but not
final).
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ents fail to petition for visitation by the time the stepparent adopts,
their visitation rights are lost. The ideal time for a grandparent to
secure visitation is after one parent dies and before the surviving
spouse remarries. Recognizing that securing visitation so quickly is
often impossible, the Second District Court of Appeal allowed grandparents of a minor child to seek visitation even though their motion
for visitation was still pending when the stepparent adopted the child. '
In Beard v. Hamilton,6 the grandparents' daughter died and their
son-in-law remarried. The couple did not want the grandparents to
visit. the child and the stepmother adopted her.6 Both the appellate
and trial courts seemed swayed by the new family's attempts to hide
from the grandparents by adopting the child before the grandparents'
visitation order could issue. 69 If other courts follow Beard, a stepparent
who wants to prevent grandparent visitation will have to do more
than win a race to the courthouse once the grandparents move for
visitation.70 However, grandparents who do not seek visitation until
after the adoption will find the statute unsympathetic.
Aside from giving grandparents an edge in the race to the courthouse, Beard favors grandparents in a second respect. Speaking generally of chapter 752, the court said the chapter "creates a procedure
for grandparents to establish visitation rights."'7' The language
suggests that grandparents now have standing to petition for rights
without waiting for litigation by other contestants.
2. After Dissolution of Marriage
Although Florida Statute section 61.13(2)(b) contemplated grandparent visitation as part of a dissolution proceeding, Shuler and Putnal
prevented grandparents from becoming "contestants" to the litigation. 72 Shuler and Putnal also limited the time in which a grandparent
could request visitation by forcing grandparents to act while an action
was pending between other parties" Under chapter 752, grandparents
apparently may, on their own motion, petition the court for visitation
any time after the parents divorce. This change helps grandparents
who do not want to interfere in their child's divorce, but still hope to

66.
67.
68.
69.
70.
71.
72.
73.

Beard v. Hamilton, 512 So. 2d 1088, 1090-91 (Fla. 2d D.C.A. 1987).
Id. at 1089.
Id.
Id. at 1091.
See id.
Id. at 1090.
See supra notes 23-27 & 34-45 and accompanying text.
See supra notes 46-50 and accompanying text.

https://scholarship.law.ufl.edu/flr/vol41/iss1/5

10

Belsom: Grandparent Visitation: A Florida Focus
GRANDPARENT VISITATION: FLORIDA

visit with grandchildren after the divorce is final. Yet, the provisions
in section 61.13(2)(b) and the cases interpreting it remain a part of
the law. Thus, grandparents who know of a pending divorce between
a child and in-law probably should petition during the dissolution action
if possible. The ease of resolving all visitation matters in one or two
proceedings is a convenience trial courts will find hard to resist.
The Florida Supreme Court recently discussed grandparent visitation in the context of divorce in Wishart v. Bates.7 5 Although the
supreme court merely corrected an oversight of the Second District
Court of Appeal, 76 the case illustrates the continued importance of
section 61.13(2)(b) in divorce settings. In Wishart, the trial court
awarded visitation to the grandparents as part of a child custody
proceeding after the child's parents divorced.7 The district court of
appeal reversed, asserting that visitation by third parties is improper
unless the custodial parent is unfit. 7 The district court ignored both
chapter 752 and section 61.13(2)(b). In correcting the district court,
the Florida Supreme Court focused exclusively on section 61.13(2)(b)
and the trial court's discretion to award grandparent visitation as part
9
of a dissolution proceeding when in the child's best interest.7
As in cases of parental death, the possibility of stepparental adoption is added incentive for grandparents desiring visitation to act
quickly. Although Beard involved a grandparent's request for visitation after one of the child's parents died, Beard has value in divorce
situations as well because it emphasizes the importance of initiating
a visitation motion before the stepparent adopts the child. 0 Ideally,
grandparents should secure visitation rights during the divorce or
shortly thereafter. If visitation is secured by the time the stepparent
adopts the child, section 752.07 prevents the adoption from terminating
visitation rights unless the court finds visitation no longer in the child's
best interest. 8 1

74. See supra note 61.
75.

531 So. 2d 955 (Fla. 1988).

76. Id. The court was correcting the error of the Second District Court of Appeal in Bates
v. Wishart, 512 So. 2d 977, 979 (Fla. 2d D.C.A. 1987). Apparently overlooking chapter 752 and

FLA. STAT. § 61.13(2)(b), the Second District stated, "[G]ranting visitation rights to a nonparent
of a child whose custody has been awarded to a fit parent is unjustified .....

Bates, 512 So.

2d at 979.
77.

Id.

78. Id.
79.

Id.

80. See Beard, 512 So. 2d at 1091.
81. See FLA. STAT. § 752.07 (1987); supra note 64.
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3. After Parental Desertion
Section 752.01(1)(c) allows for grandparent visitation after parental
desertion if in the child's best interest even if the remaining parent
objects." In Grissv. Griss,1 the Third District Court of Appeal allowed
a grandfather to visit his grandson even though the objecting parent
was the grandparent's own daughter. Griss suggests that if visitation
is in the best interest of the grandchild and the other statutory prerequisites are met, any grandparent may obtain visitation rights even
if the challenge comes from a blood relative.5
The sad family circumstances leading up to the award make the
court's ruling rather remarkable. In Griss, the child was born out of
wedlock. The putative father never acknowledged his paternity, nor
was he ever adjudicated the father.16 Mother and child lived with the
grandfather intermittently for several years.1 Later, the mother married, and took the child to live with her new husband8 Soon after,
the grandfather shot and killed his new son-in-law, then stood trial
for murder. 9 Acquitted because he acted in self-defense, the grandfather petitioned the court for visitation a year later.9 The trial court
granted limited visitation and the Third District affirmed, relying on
the desertion provision of section 752.01(1)(c). 91 As Judge Pearson's
concurring opinion notes, Griss is indifferent to the relationship between the grandparent seeking visitation and the custodial parent of
the grandchild.9
4. After Adoption
Florida courts have struggled to balance the competing interests
of adoption and grandparent visitation for nearly a decade. 93 The current trend gives grandparents improved chances for visitation after a
82. See FLA. STAT. § 752.01 (1987); supra note 11.
83. 526 So. 2d 697 (Fla. 3d D.C.A. 1988).
84. Griss, 526 So. 2d at 698 (Pearson, J., concurring).
85. Id. at 699 (Pearson, J., concurring).
86. Id. at 698.
87. Id.
88. Id.
89. Id.
90. Id.
91. Id.
92. Id. at 699 (Pearson, J., concurring).
93. See, e.g., Pacha v. Salfi, 381 So. 2d 373 (Fla. 5th D.O.A. 1980) (father who had completed
adoption proceedings argued adoption should terminate relationships between child and child's
grandparents, who had petitioned for visitation; however, case was decided on other grounds);
Adoption of K.A.M., 367 So. 2d 744 (Fla. 2d D.C.A. 1979) (finding no authority for visitation
rights in adoption cases).
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stepparent or close relative adopts the child. The adoption provision
of the Florida Statutes still terminates grandparent visitation for children adopted by a completely new family.9 The provision reflects the
tradition that adoption by a new family severs all ties with the natural
family. 95 However, little reason exists for severing these ties if a close
relative adopts the child. Recognizing this, section 63.172(2) provides
that adoption by the close relative will not terminate grandparent
visitation rights under chapter 752 unless the court orders otherwise.Furthermore, newly-enacted section 63.0425 gives grandparents with

whom a child has lived for at least six months first priority to adopt
the child after the parent's death, unless the parent's will dictates a
different outcome. 7 These laws reflect greater consideration of grand-

parent rights.
94. FLA. STAT. § 63.172(l)(b) (1987) on "Effect of judgment of adoption" provides, "[A
judgment of adoption] terminates all legal relationships between the adopted person and his
relatives, including his natural parents, except a natural parent who is a petitioner or who is
married to a petitioner, so that the adopted person thereafter is a stranger to his former
relatives for all purposes .

..."

95. See, e.g., UNIFORN ADOPTION AcT § 14, 9 U.L.A. 59 comment (Mast. ed. 1988):
The termination of relationship of parent and child between the adopted person
and his natural parents and the family of the natural parents.., is desirable for
many reasons. It eases the transition from old family to new family by providing
for a clean final "cutoff' of legal relationships with the old family. It also preserves
the secrecy of adoption proceedings ....
Id. However, advocates of grandparent rights maintain that the adopted child should be able to
continue to see natural relatives, especially when the child is older. Telephone interview with
Lucille Sumpter, co-organizer of "Grandparents for Children's Rights" (Sept. 7, 1988).
96. FLA. STAT. § 63.172(2) (1987). The section provides:
If a parent of a child dies without the relationship of parent and child having been
previously terminated and a spouse of the living parent thereafter adopts the child,
or if both parents of a child die and a close relative of the child adopts the child,
the child's right of inheritance from or through the deceased parent is unaffected
by the adoption and, unless the court orders otherwise, the adoption will not
terminate any grandparental rights delineated under chapter 752. For purposes of
this subsection a close relative of a child is the child's brother, sister, grandparent,
aunt, or uncle.
Id.: see Act of May 14, 1987, ch. 87-27, § 1, 1987 Fla. Laws 144.
97. FLA. STAT. § 63.0425 (1987). The section provides:
Grandparent's right to adopt.(1) when a child who has lived with a grandparent for at least six months is placed
for adoption, the agency or intermediary handling the adoption shall notify that
grandparent of the impending adoption before the petition for adoption is filed. If
the grandparent petitions the court to adopt the child, the court shall give first
priority for adoption to that grandparent.
(2) This section shall not apply if the placement for adoption is a result of the
death of the child's parent and a different preference is stated in the parent's will.
(3)This section shall not apply in stepparent adoptions ....
Id.; see Act of July 14, 1987, ch. 87-27 § 1, 1987 Fla. Laws 144.
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5. During Marriage and with Illegitimate Children
Chapter 752 is silent on the issues of grandparent visitation during
marriage and visitation of children born out of wedlock. This creates
mixed results for grandparents. On the disfavorable side, chapter 752
denies grandparents visitation rights when a happily married couple
simply refuses to let grandparents see the children, just as it recognizes no right to petition for visitation in cases of separation. Because
chapter 752 is phrased in terms of conditions under which a grandparent may request visitation, the statute apparently applies only to the
stated conditions of death, divorce, and parental desertion' 5 In other
situations, the common law presumably controls, and parents have
the right to raise their children without interference from anyone
else.9 Proponents of grandparent rights say the Florida approach is
too limited; they promote laws that allow visitation whenever in the
child's best interest. 100 Proponents also ask judges to more seriously
weigh the benefits of grandparent visitation 1" in the discretionary
balance, as judges tend to listen primarily to the wishes of the im10 2
mediate family.
Although chapter 752 also is silent on visitation of children born
out of wedlock, at least one court has spoken in favor of grandparent
visitation. Griss, 103 in which the court allowed the grandfather to visit
his grandchild born out of wedlock, suggests that grandparents may
be able to secure visitation with illegitimate children under the desertion subsection of the statute. This is so even when the putative
father's relationship to the grandchild has never been adjudicated or
acknowledged.

98.
99.

See FLA. STAT. § 752.01 (1987); see also supra note 11.
See, e.g., Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (court recognized that the right

'to marry, establish a home and bring up children" is a central part of the liberty protected by
the due process clause).
100. Visitation Hearings, supranote 8, at 5 (testimony of Dr. Doris Jonas Freed, Chairperson, Comm. on Child Custody, Section of Family Law, ABA, stating she would like to see a

grandparent visitation law that allows grandparents to apply without limitation). Telephone
interview with Lucille Sumpter, co-organizer of "Grandparents for Children's Rights" (Sept. 7,
1988) (Sumpter also believes grandparents should be allowed to approach the courts without

limitation).
101.

According to one noted author and psychiatrist, children benefit from contacts with

their grandparents in a variety of ways. Grandparents can serve as teachers, caretakers,
negotiators, and role models. They also offer a link to the past and give children a favorable
understanding of society's elderly. A. KORNHABER & K. VOODWARD, GRANDPARENTS/
GRANDCHILDREN: THE VITAL CONNECTION 18-23 (1981).

102.

Telephone interview with Lucille Sumpter, co-organizer of "Grandparents for Children's

Rights" (Sept. 7, 1988). Sumpter maintains that courts tend to defer to the parents. Id.
103. 526 So. 2d at 697.
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D.

Summary: Florida'sGrandparentVisitation Law

To its credit, the Florida Legislature has considered grandparent
visitation in several custody situations, offering grandparents rights
uncontemplated by early statutes and the common law. Apparently,
grandparents now may petition for visitation during or after a parent's
divorce, or after parental death or desertion without waiting for other
contestants to litigate.1°I Beard suggests that grandparents who at
least initiate motions for visitation can retain visitation upon the child's
adoption by a stepparent. 0 5 Finally, recent changes to the adoption
statute facilitate grandparental adoption when the child has no parents,
or visitation if a close relative adopts the child." °
Although strengthening the generational ties between grandparents and grandchildren is commendable, one must wonder whether
the new legislation solves moral dilemmas or merely compounds them.
For example, which set of grandparents should adopt if a child has
lived with both sets, each for six months? When does visitation by
two sets of grandparents at the home of a close relative adopting the
child become contrary to the child's best interest? What happens if
the grandparents themselves divorce? Courts will continue to be the
final arbitrators of these difficult questions under the vague but una10 7
voidable "best interest of the child" standard.
III.

CONFLICT OF LAW PROBLEMS

Even if grandparents overcome procedural difficulties and win visitation rights, they may lose those rights if either they or the custodial
parents relocate.10s The conflict of law problems differ depending on
whether the custodial parent or the grandparent moves away from
the state awarding visitation. When the custodial parent moves, the
new state of the custodial parent may refuse to recognize the visitation

104. See supra note 61 and accompanying text.
105. 512 So. 2d at 1088.
106. See FLA. STAT. §§ 63.0425, .172(2) (1987); supra notes 96 & 97.
107. Grandparents: The Other Victims of Divorce and Custody Disputes: Hearing Before
the Subcomtm. on Human Services of the House Select Comm. on Aging, 97th Cong., 2d Sess.
78 (1982) [hereinafter 97th Victims Hearings) (prepared statement of Judith Areen, Professor
of Law and Professor of Community and Family Medicine, Georgetown University). Despite its
vagueness, the "best interest" standard continues to be the norm for determining child custody
and visitation matters, probably because it focuses the court's attention on the needs of the
child. Id.
108. Visitation Hearings, supra note 8,at 125 (testimony of Martin G. and Gerrie Highto,
Maryland grandparents and advocates of grandparent visitation) ("Unfortunately, most states
will not reciprocate with one another when a custodial parent decides to cross State lines.").
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decree of the first state. Alternatively, it may choose to recognize
only those parts that comport with its own grandparent visitation law.
One solution to this problem is for state courts to use the Uniform
Child Custody Jurisdiction Act' °9 and the Parental Kidnapping Preven-

tion Act"10 to respect grandparent visitation decrees just as they respect parent visitation decrees. Another possible solution that various
speakers have advocated before Congress is a separate, uniform grandparent visitation law that would force states to recognize decrees
across state lines."'
When the grandparent first moves away from the state awarding
visitation, the conflict of law problems become even more difficult.
Because the grandparent has voluntarily disassociated him- or herself from the state initially awarding visitation, courts may be unsym-

pathetic to a claim for continued visitation over the longer distance.
A.

When the Parent Moves First

In hearings before the 97th and 98th Congresses, speaker after
speaker disparaged a grandparent's chances of retaining visitation
after a custodial parent relocates to another state.112 The political and
social reality is that grandparents have fewer visitation opportunities
when the custodial parent moves.113 Balanced against continued rights
of visitation are the custodial parent's right to begin a new life, and

109.

UNIF. CHILD CUST. JURIS. ACT, 9 U.L.A. 116 (Mast. ed. 1988), The Uniform Child

Custody Jurisdiction Act forces states to consider the child custody and visitation decrees of
other states before asserting jurisdiction. Id. § 1. Every state has enacted the UCCJA provisions
or provisions substantially similar. 9 U.L.A. 31 (Mast. ed. Supp. 1988) (table of jurisdictions).
In Florida, the UCCJA is located in FLA. STAT. 99 61.1302-.1348 (1987).
110. The Parental Kidnapping Prevention Act is a federal law designed in part to deter
interstate abductions and other unilateral movements of children. Parental Kidnapping Prevention Act, Pub. L. 96-611, §§ 6-10, 94 Stat. 3566, 3568-73 (1980) (full faith and credit provision
codified at 28 U.S.C. § 1738A (1982)).
111. H.R. Con. Res. 67, 99th Cong., 1st Sess. (1985); see also S. Con. Res. 40, 98th Cong.,
1st Sess. (1984) (urging that the National Conference of Commissioners on Uniform State Laws
develop a model state act providing grandparents with the right to petition courts and establishing procedures for interstate recognition and enforcement of state court orders granting visitation).
112. See, e.g., Visitation Hearings,supra note 8, at 125 (testimony of Martin G. and Genie
Highto, Maryland grandparents and advocates of grandparent visitation); 97th Victims Hearings,
supra note 107, at 32 (testimony of Mr. and Mrs. Harvey Kudler, grandparents); 97th Victims
Hearings, supra note 107, at 111 (testimony of Richard S. Victor, attorney) ("[Wihen people
flee, as we have heard testimony today, there is definitely a problem.").
113. For a detailed account of the rights of the custodial parent to begin a new life free
from court-imposed travel restrictions, see Spitzer, Moving and Storage of Postdivorce Children:
Relocation, The Constitution and The Courts, 1985 ARIZ. ST. L.J. 1.
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the time and expense of long-distance visitation. Weighty enough to
affect parental visitation, these concerns certainly affect the rights of
persons one generation removed. Even so, courts 14 in Louisiana, Iowa,
and Colorado have balanced the equities by looking to a proven problem solver: the Uniform Child Custody Jurisdiction Act ("UCCJA")."11
1. Using the UCCJA to Accommodate Grandparent Visitation
All states have adopted the UCCJA or similar jurisdictional stand-

ards that compel states to consider action by other states before exer-

cising jurisdiction over a custody matter. 116 Prior to the UCCJA, a
noncustodial parent's visitation lasted about as long as the custodial
parent lived within state borders." 7 States freely disregarded the decrees of other states, offering a custodian ample opportunity to leave
the home state and shop for a forum more likely to render a favorable
custody decree."" The new uniformity, coupled with the 1980 Parental

Kidnapping Prevention Act ("PKPA")" 9 renders forum shopping nearly
obsolete for at least a six-month period.' ° The statutes primarily protect the parent who remains in one state after the other parent takes

114. See, e.g., Kudler v. Smith, 643 P.2d 783 (Colo. Ct. App. 1981) (although Colorado
court used UCCJA to test visitation rights granted in New York, it found that New York no
longer had the jurisdictional prerequisites and modified the decree), cert. denied, 459 U.S. 837
(1982); In re Marriage of Bolson, 394 N.W.2d 361 (Iowa 1986) (using the UCCJA, Iowa Supreme
Court found ample basis for Iowa trial court to assume jurisdiction even though children and
mother had moved to California); Counts v. Bracken, 494 So. 2d 1275 (La. Ct. App. 1986)
(Louisiana court lacked jurisdiction to award visitation to a Louisiana grandparent under UCCJA
since mother and child moved out of state seven years earlier).
115. UNIF. CHILD CUST. JURIS. ACT, 9 U.L.A. 116 (Mast. ed. 1988); see supra note 109.
116. See supra note 109. Section 3 of the UCCJA outlines four areas in which a court
competent to decide child custody matters has jurisdiction to make a child custody determination
by initial or modification decree. Generally, a state may exercise jurisdiction if the state is the
"home state" of the child at the time of commencement of the proceeding, if the child's best
interests dictate that the state should assume jurisdiction, if an emergency situation necessitates
the exercise of jurisdiction, or if the child has no other home state. UNIF. CHILD CUST.JURIS.
ACT § 3, 9 U.L.A. 122 (Mast. ed. 1988). These provisions and their interrelationship with the
Parental Kidnapping Prevention Act are discussed more fully later in the text of this note. See
infra text accompanying notes 116-54. For a complete discussion of the history of the UCCJA
and PKPA and bases of jurisdiction, see 1 J. ATKINSON, MODERN CHILD CUSTODY PRACTICE
125-46 (1986).
117. 4 L. WARDLE, C. BLAKESLEY & J. PARKER, CONTEMPORARY FA!IILY LAW: PRINCIPLES, POLICY AND PRACTICE 40:07 (1988) (pre-UCCJA problems are discussed on page 46
of the section) [hereinafter L. WARDLE & C. BLAKESLEY].
118. Id.
119. 28 U.S.C. § 1738A (1982); see supra note 110.
120. J. ATKINSON, supra note 116, at 129.
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the child to another state.12 ' Because nothing in these statutes precludes their use by grandparents, they could protect grandparent visitation rights as well.
State courts use the UCCJA and PKPA as checklists when deciding
whether to exercise jurisdiction.1 2Under the PKPA, a state court
cannot take jurisdiction over a custody modification matter'2 without
first favoring the continuing jurisdiction of courts in other states. Even
after determining that no other state court exercises continuing juris' 4
diction, a new state court must next favor the child's "home state."
Both the UCCJA and the PKPA define "home state" as the place
where the child lived for six consecutive months "immediately preceding the time involved."'
Truly the meat of the act, the home state provision protects the
parent who remains in the home state after the other parent departs
with the child. 2 6 If the remaining parent initiates a custody action
within six months of the departure, he or she may have the case heard
in the home state. 127 The six-month period prevents a child from acquiring a new home state during that time.m If, however, the remaining

121.

Id. at 110.

122. Id.
123. 28 U.S.C. § 1738A(b)(5) (1982). ("Modification and modify' refer to a custody determination which modifies, replaces, supersedes or otherwise is made subsequent to, a prior custody
determination concerning the same child, whether made by the same court or not."). Id. For
example, some states view visitation and child support as grounds for continuing jurisdiction.
Such states would have exclusive, continuing jurisdiction over modification of the award regardless of one parent's relocation. See, e.g., O'Connor v. O'Connor, 447 So. 2d 1034 (Fla. 4th D.C.A.
1984) (after parties' divorce and mother's move with children to Tennessee, visitation between
children and father in Florida formed basis for jurisdiction over father's petition for modification
of custody). But cf. Cook v. Wells, 493 So. 2d 72 (Fla. 1st D.C.A. 1986) (Uniform Child Custody
Jurisdiction Act did not grant jurisdiction to Florida court despite language in final dissolution
reserving jurisdiction.).
124. J. ATKINSON, supra note 116, at 127 ("The order of preferred jurisdictional bases is:
(1) continuing jurisdiction; (2) home state jurisdiction; (3) significant connection jurisdiction; and
(4) jurisdiction when no other jurisdictional basis is available.").
125. 28 U.S.C. § 1738A(b)(4) (1982) (The section defines "home state" as the "[s]tate in
which, immediately preceding the time involved, the child lived with his parents, a parent, or
a person acting as parent, for at least six consecutive months, and in the case of a child less
than six months old, the State in which the child lived from birth with any of such persons.
Periods of temporary absence of any such persons are counted as part of the six-month or other
period."). The UCCJA uses the same "home state" definition. See UNIF. CHILD CUST. JURIS.
ACT § 2, 9 U.L.A. 133 (Mast. ed. 1988).
126. See supra note 125; see also J. ATKINSON, supra note 116, at 129 (discussing home
state jurisdiction under the PKPA and UCCJA).
127. J. ATKINSON, supra note 116, at 129-30.
128. Id. at 130.
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parent delays beyond the six months, then the new state may acquire
jurisdictional priority.2
Sometimes a child has no home state. 30 For example, if both parents move to a new state, divorce within six months of the move and
then relocate outside that state, the child would have no home state.
As one author has explained, the state from which the family originally
moved would not be the home state because the family did not live
there "imnediately preceding the time involved.' 13 Additionally, the
home state will sometimes decline to exercise jurisdiction. 13 In these
situations, various states may compete for the chance to modify a
custody order, provided the child and "at least one contestant have a
significant connection with [the new] state."' Again, the PKPA supplements UCCJA provisions in the several states. In Florida, for
example, Florida Statute section 61.1308 recognizes "significant connection" between the state and the child or at least one contestant as
grounds for "significant connection" jurisdiction.IiThe
Florida statute
also defers to courts of home states and courts with continuing jurisdiction. 133
Although the UCCJA and PKPA arise most often in parental disputes, nothing in their language limits their application to contests
between parents. The PKPA defines "contestant" as "a person, including a parent, who claims a right to custody or visitation of a child."' 3
Unfortunately for Florida grandparents, the awkward "contestant"
language present in section 61.13(2)(b) 137 needlessly complicates application of the UCCJA to grandparent visitation. By denying grandparents contestant status in section 61.13(b), the Florida Legislature
129.
130.

Id. at 133.
Id.

131. Id. at 134; see also supra note 125 (defining "home state").
132. J. ATKINSON, supra note 116, at 136.
133.

Id.; 28 U.S.C. § 1738A(c)(2)(B)(ii) (1982).

134. FLA. STAT. § 61.1308(1)(b)1 (1987). The section provides in pertinent part that a
Florida court competent to decide child custody matters has jurisdiction to make a child custody
determination if "[i]t is in the best interest of the child that a court of this state assume
jurisdiction because: 1. The child and his parents, or the child and at least one contestant, have
a significant connection with this state .

. . ."

Id.

135. Id. § 61.1308(1)(d)1 (allowing Florida to exercise jurisdiction when it appears that no
other state would have jurisdiction).
136. 28 U.S.C. § 1738A(b)(2) (1982) ('[Clontestant' means a person, including a parent,
who claims a right to custody or visitation of a child."); see also FLA. STAT. § 61.1306 (1987)

(using same definition for "contestant"). However, Florida has confused the definition by language
found in § 61.13(2)(b)2.c, which purports to exclude grandparents from contestant status. See
supra notes 16 & 17.
137.

FLA. STAT. § 61.13(2)(b)2.c (1987) limits the meaning of contestants found in § 61.1306,

at least in dissolution proceedings. See supra notes 16 & 17.
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apparently tried to prevent three-party divorces, a worthwhile goal.
In so doing, however, the legislature may have inadvertently restricted
section 61.1306, the definitional section of Florida's UCCJA provisions.
Florida grandparents desiring to use the UCCJA to prevent a custodial
parent from forum shopping should argue that any limitation on the
word "contestants" under the UCCJA was inadvertent. Moreover,
excluding grandparents from the provisions of the UCCJA serves no
valid purpose. Once a court awards visitation, the danger of threeparty divorces ends. Having won visitation rights, grandparents should
be able to use the UCCJA to prevent parents from shirking their
responsibilities.
Apparently, grandparents could use both "home state" jurisdiction
and "significant connection" jurisdiction to preclude a new state from
changing another state's visitation order. At the same time, grandparents must remember that they are third parties trying to assert
rights over an absent parent and child. One commentator3 maintains
that allowing third parties to determine visitation rights affecting a
child and nonresident parent may offend due process strictures of "fair
play" and "substantial justice." 139 Just because the UCCJA is satisfied
4
does not mean that due process is satisfied as well.'1
Despite its potential problems, a few courts have used the UCCJA
to test the propriety of exercising jurisdiction over grandparent visitation matters.14 ' In In re Marriage of Bolson,'4 for example, the
Iowa Supreme Court held that grandparents could adjudicate their
visitation rights in the state of the divorce even if the custodial parent
had recently relocated.'14 The court justified jurisdiction under the
"home state" provision of the UCCJA.' 44 In Bolson, husband and wife
divorced on April 2, 1985, and the mother received custody of the
two minor children three weeks later. 145 The following day, the mother
138. L. WARDLE & C. BLAKESLEY, supra note 117, at 40:07 (referring on pages 47-49 to
Shaffer v. Heitner, 433 U.S. 186 n.30 (1977) and related cases hinting that custody matters
may fall within a "status" exception to in personam jurisdiction, but questioning whether a
grandparent's ability in one state to determine issues relating to parent and child in another
state violates notions of fair play and justice).
139. Id.
140. Id.
141. See supra note 114.
142. 394 N.W.2d 361 (Iowa 1986).
143. Id. at 364-65. The court decided that the grandparents could seek adjudication of their
rights in Iowa, but it did not reach the issue of whether they should actually receive visitation.
Id. at 365. The court remanded the case to determine whether paternal grandparents could ask
for visitation after the father terminated his own rights to the child. Id.
144. Id. at 364.
145. Id. at 362-63.
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and children moved to California.146 One month later, the paternal
grandparents petitioned for modification and visitation in Iowa. 147 In
considering the rights of the various parties, the Iowa Supreme Court
first looked to the Iowa grandparent visitation statute.148 The court
held that the provision allowed grandparents to seek visitation both
during and after divorce proceedings.1 9 The court next tested the
grandparents' petition in light of the UCCJA.'50 Facts before the trial
court showed that when the grandparents filed their petition, the
mother and the children had lived in California for one month. 151 In
the five previous years, the children resided in Iowa.15 2 Iowa also
continued to be the place of residence for the children's father and
the grandparents.r5 The Iowa Supreme Court concluded that these
facts allowed the Iowa trial court to assume jurisdiction under the
"home state" provision of the Iowa statute. ' 4
2. The Need for Expedient Action
Grandparents using the UCCJA and PKPA to acquire and retain
visitation rights must act as quickly as parents in the same position.
Grandparents should petition for visitation within six months after
the custodial parent leaves the home state, or rely on "continuing" or
"significant connection" jurisdiction over a previous visitation matter.
Because the custodial parent and child can acquire a new home state
within six months, grandparents who wait face losing the chance of
having the visitation issue heard in the courts of the home state.

146. Id. at 363.
147. Id. The petition filed by the grandparents raises an important side issue: What is the
effect of parental termination proceedings on the visitation rights of the grandparent? In Bolson,
the mother received custody of the two minor children as part of a stipulated agreement between
her and her ex-husband. Id. at 362-63. In the agreement, the ex-husband, the father of the
children, consented in writing to the termination of his parental rights. Id. at 363. In exchange
for his written consent, the mother waived all rights to past and future child support. Id.
Because the paternal grandparents petitioned for visitation, an important issue was whether
the father's termination of his rights in turn terminated the rights of his parents to see the
children. Id. The Bolson court stayed proceedings in the district court pending resolution of
the termination issue in juvenile court. Id. at 365.
148. Id. at 363.
149. Id.
150. Id. at 364.
151. Id.
152. Id.
153. Id.
154. Id. at 365. The court found alternative grounds for jurisdiction in the "best interest
of the child" section of the state's Uniform Child Custody Jurisdiction Act. Id.
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For example, in Counts v. Bracken,6 2 a Louisiana court of appeal
applied the UCCJA to a grandmother's petition for visitation and
concluded that she petitioned seven years too late.116 The minor child7
and family lived in Louisiana until the parents divorced in 1977."1
Mother and child moved to Arkansas shortly thereafter. 15 The paternal
grandmother periodically visited the child in Arkansas, but only in
the presence of the maternal grandparents. 159 The court concluded that
by waiting until 1985 to seek reasonable visitation privileges from a
Louisiana court, the paternal grandmother waited too long.160 Arkansas, not Louisiana, thus had jurisdiction over the matter.16'
3. The Child's Best Interest
In addition to meeting the requirements of the UCCJA and PKPA,
grandparents also must prove that visitation serves the child's best
interest. The Colorado case of Kudler v. Smith 2 presents an extreme
example. Husband and wife divorced in New York and the wife committed suicide two years later. 16 After the father won custody, the
maternal grandparents followed their ex son-in-law from New York
to Colorado and asked a Colorado trial court to enforce a New York
visitation order.Y64 The trial court refused, and instead modified the
decree, finding visitation not in the children's best interest.' The
appellate court affirmed, holding that Colorado could assume jurisdiction as the children's new home state. 1" The court then determined

155. 494 So. 2d 1275 (La. Ct. App. 1986).
156. Id. at 1277.
157. Id. at 1276.
158. Id.
159. Id.
160. See id. at 1277.
161. Id. A New York court reached a similar result in Becker v. Watanabe, 109 A.D.2d
861, 486 N.Y.S.2d 781 (App. Div. 1985). Because the granddaughter and her mother had left
the state several years prior to the visitation provision and had minimum contacts with the
grandmother, New York's Family Court had no jurisdiction. Id. at 861, 486 N.Y.S.2d at 782.
162. 643 P.2d 783 (Colo. Ct. App. 1981), cert. denied, 459 U.S. 837 (1982). Although the

Colorado court presents a disfavorable view of the Kudlers and their influence on their grandchildren, the Kudlers' views of the situation appear in their testimony before the 99th Congress.
97th Victims Hearings, supra note 107, at 32 (testimony of Mr. and Mrs. Harvey Kudler,

grandparents). The Kudlers said they spent five years and more than $60,000 struggling to gain
visitation rights with their grandchildren. Id. Moreover, they depicted the children's father, not

themselves, as detrimental to the children. Id.
163. Kudler, 643 P.2d at 784.
164. Id. at 785.
165. Id. at 786.
166. Id. at 785-86.
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that visitation was not in the best interest of the children, who had
shown stress and behavioral problems following previous visits with
their grandparents.16
These cases present extremely difficult issues. Even if the family
situation is less problematic than in Kudler, grandparents must logically appraise the court's view of their intervention. Is their age,
financial status, health, and attitude such that a court would find it
in the child's best interest to award visitation? If they win visitation
and the parent moves again, will the next state view the UCCJA as
controlling? Because so few states have applied the UCCJA and PKPA
to grandparent visitation decrees, their future application is speculative. Many advocates feel the only solution is a uniform law specifically
aimed at grandparent visitation. 168
B.

When the GrandparentMoves First

When grandparents move away from the child's family, as so many
Florida grandparents have, the distance they create risks their visitation rights. Assuming the custodial parent remains in the state rendering the visitation decree, the custodial parent could return to court
and claim a change of circumstances due to the grandparent's move.
The time and expense of long-distance visitation are additional factors
a court would weigh in determining whether visitation remained in
the child's best interest. Grandparents may improve their chances of
retaining visitation if they offer to pay for travel expenses, and if
they can show that visitation continues to serve the child's best interest.
1. Paying for Visits over Long Distances
Related to "rights" of visitation after the grandparent relocates is
an obligation to provide financial support.1 69 Grandparents generally

167. Id. The father testified that when he regained custody of the children, the boy had
frequent temper tantrums and the girl had been told that "females are not supposed to be
intellectual." Id.
168. See, e.g., Visitation Hearings,supra note 8, at 125 (testimony of Martin G. and Gerrie
Highto, Maryland grandparents and advocates of grandparent visitation); 97th Victims Hearings,
supra note 107, at 32, 111 (testimony of Mr. and Mrs. Harvey Kudler, grandparents and Richard
S. Victor, attorney).
169. Visitation Hearings, supra note 8, at 182 (prepared statement of Assistant Professor
Linda S. Mullenix). Mullenix noted, "[G]randparents generally have no obligation to support
their grandchildren unless it is imposed in a general statute imposing liability on family members
for the needs of paupers." Id.
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have no obligation to support their grandchildren, although statutes
may impose an obligation making family members liable for the needs
of indigent relatives. 170 A related question is whether the grandparents'
support obligation carries rights of visitation, and if so, for how long. 171
Asking grandparents to pay for visits with their grandchildren is different than asking grandparents to support them. As the grandparents
are pressing for visits, they should be willing to shoulder the costs
except in unusual circumstances.172 Florida grandparents who have
relocated and desire visitation should reasonably expect to pay for
continued visits over long distances.'7
2. Continued Visitation in the Child's Best Interest
Dr. Arthur Kornhaber, a child psychiatrist and published advocate
of grandparent visitation, believes that a child suffers psychological
harm when ties with grandparents are severed.74 Although one commentator has criticized his findings for lacking substance, 175 Kornhaber
asserts that grandchildren who maintain contact with their grandparents grow up with healthier attitudes about family and the elderly.176
170. Id. Wisconsin, for example, recently experimented with a law that makes grandparents
pay for the care of babies born to their minor children until the minor child reaches the age of
18. Marcotte, Teen-age Parents:Wisconsin Makes GrandparentsPay, A.B.A. J., Feb. 22, 1986,
at 22. New York, which once imposed suport obligations on grandparents, has since changed
its law and apparently recognizes no grandparental duty of support. Visitation Hearings,supra
note 8, at 182 (prepared statement of Assistant Professor Linda S. Mullenix (referring to Jonge
v. Blum, 55 N.Y.2d 1030, 434 N.E.2d 1076, 449 N.Y.S.2d 209 (1982)).
171. Marcotte, supra note 170.
172. Interview with Alison Patrucco Barnes, Research Associate in Law and Director,
Florida Bar Foundation Public Service Law Fellowship Program, Center for Governmental Responsibility, in Gainesville, Florida (Sept. 12, 1988). Barnes also serves as a resource on aging
issues for the Florida House of Representatives and is a faculty associate for the Center for
Gerontological Studies at The University of Florida. Barnes believes asking Florida grandparents
to contribute for visitation would be reasonable, except perhaps in cases where the grandparent
is relatively poor while the parent has large amounts of discretionary income. Id.
173. Id.
174. A. KORNHABER & K. WOODWARD, supra note 101, at 23-37. Kornhaber and Woodward based their findings in part on drawings of children who had little or no contact with their
grandparents versus children who had significant contact. Id.
175. Ingulli, supra note 10, at 299. Ingulli asserts that the studies by Kornhaber and
Woodward have several methodological weaknesses. For example, the authors did not account
for demographic characteristics and failed to distinguish the children by age. Id. Although
drawings by grandchildren purportedly illustrated their feelings about their grandparents, the
pictures "were not evaluated on the basis of any preestablished objective criteria." Id. at 299
n.28. In an interview with this author, Kornhaber defended his findings, maintaining that they
are based on numerous interviews and surveys with grandchildren and grandparents across the
country. Telephone interview with Dr. Kornhaber, author and pediatric psychiatrist (Sept. 1988).
176. A. KORNHABER & K. WOODWARD, supra note 101, at 23-37.
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Even if the grandparent moves away from the child, Kornhaber contends that the law should encourage visitation as in the child's best
interest.IT
Kornhaber also suggests that many Florida grandparents regret
moving south and feel powerless to resurrect severed family ties.178
Instead of blaming grandparents for moving away, Kornhaber blames
a new "social contract" that encourages the elderly to lead lives independent of their children. "1 He maintains that a uniform grandparent
visitation law would weaken this contract, forcing each generation to
consider ties to their extended families.'8° Other experts maintain that
the nuclear family operates best with the least interference.181 Under
this view, families should resolve visitation problems on their own
without invoking legal mechanisms ill-equipped to handle inherently
moral problems.
Apparently, not all Florida grandparents object to the new "social
contract." One Florida expert on legal issues for the elderly reports
that grandparent visitation ranks low on the priority list of concerns,
behind issues like retirement, health care, and social security. 1'
Perhaps these relocated elderly are prepared to live comfortably and
independently away from their extended families. They may also lack
organization. Although the elderly present themselves as a powerful
lobbying group, the group is actually quite diverse'1 and may be
unable to build consensus on an emotional issue like grandparent visitation. Many Florida grandparents simply abandon hopes of visitation
after relocating. As one advocate of grandparent rights explains, "They
18 4
don't know where to start.'
C.

Conflict Solutions

In 1985, the United States House of Representatives passed Concurrent Resolution 67, urging the adoption of a model grandparent

177.
179.
180.

Telephone interview with Dr. Kornhaber, author and pediatric psychiatrist (Sept. 1988).
A. KORNHABER & K. WOODWARD, supra note 101, at 83-84.
Id. at 89.
See supra note 177.

181.

J. GOLDSTEIN, A. FREUD & J. SOLNIT, BEYOND THE BEST INTERESTS OF THE

178.

CHILD 38 (1973) (noting that children have difficulty relating to more than one psychological

parent).
182.
183.

Interview with Alison Patrucco Barnes. See supra note 172.
Id. The "elderly" in Florida is a group comprised of different generations, backgrounds,

incomes, and political leanings. Id.
184. Telephone interview with Mary Jane Fleury, advocate for grandparents' rights (Sept.
8, 1988).
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visitation act.18 The resolution favors a version that allows grandparents to petition courts after parental death, divorce, or separation.sG
Visitation rights would extend to cases in which parents remarry or
stepparents adopt the children. 181 Most importantly, the model provision would establish procedures for the interstate recognition and enforcement of previous state court orders.las
Arguably, courts should already respect the visitation decrees of
other states under the UCCJA and PKPA.as Nonetheless, a model
act for grandparent visitation hardly would be redundant. First, it
would direct attention to grandparent visitation and the specific problems inherent to visits by extended relatives over long distances.
Current laws insufficiently address these problems. Second, a uniform
act would offer states a norm for gauging their own laws. The UCCJA
is effective not only because all states have adopted its principles, but
because all have adopted them in substantially the same form.
Likewise, less interstate variation in grandparent visitation laws would
lead to greater interstate recognition.
Although a model grandparent visitation act would encourage
states to recognize each other's visitation decrees, it will not help
grandparents who move to a new state and hope to retain visitation
despite the changed circumstances. Again, grandparents will have to
convince courts that visits to the new state continue to serve the
child's best interest, a difficult task until grandparents collectively
shed their apparent apathy on the visitation issue. 190 At the very least,
grandparents should show their willingness to pay the costs of the
child's interstate travel.
IV.

THE TENUOUS RIGHT OF GRANDPARENTS TO PARTICIPATE
IN THEIR CHILDREN'S LIVES

"Ours is by no means a tradition limited to respect for the bonds
uniting the members of the nuclear family. The tradition of uncles,
aunts, cousins and especially grandparents sharing a household along

185. H.R. Con. Res. 67, 99th Cong., 1st Sess. (1985). The Senate passed a similar concurrent
resolution in 1983. S. Con. Res. 40, 98th Cong., 1st Sess. (1983). The Senate version also
discusses the benefits of grandparent visitation and urges the National Conference of Commissioners on Uniform State Laws to develop a model state act. Id.
186. H.R. Con. Res. 67, 99th Cong., 1st Sess. (1985).
187. Id. at 3.
188. Id.
189. See supra text accompanying notes 112-54.
190. See supra note 182 and accompanying text.
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with parents and children has roots equally venerable and equally
'
deserving of constitutional recognition."191
In Moore v. City of East Cleveland,19 the United States Supreme
Court faced a considerably easier issue than do contemporary courts
in judging grandparent visitation statutes. 193 In Moore, extended family ties were threatened not by other family members, but by a municipal ordinance that strictly defined the parameters of the family.- A
grandmother living with two sibling grandchildren could reside in the
restricted housing area, but a grandmother living with two grandchildren who were cousins could not.1 95 Looking to traditional family relationships, the Court held that the government could not impair the
family's ability to reside together, even if the family was an extended
one."* Part of the Court's famous line of privacy cases, Moore suggests
that grandparents, like parents, have the right to maintain their
families as they wish. But Moore hardly gives grandparents equal
constitutional footing when they compete with parents for the attention
of grandchildren. On the contrary, the Supreme Court has said that
custody and care of the child "reside first in the parents."197
Efforts to expand grandparent visitation necessarily implicate parents' substantive due process rights to raise their children as they
please. 193 Despite good intentions, court-enforced visitation constitutes
state interference with the family, interference presumably requiring
a compelling state interest. '1 Courts must balance the purpose of
grandparent visitation laws against parents' fundamental rights of pri-

191. Moore v. City of East Cleveland, 431 U.S. 494, 504 (1977); see also 97th Victims
Hearings, supra note 107, at 73 (testimony of Judith Areen, Professor of Law, and Professor
of Community and Family Medicine, Georgetown University) (discussing Moore and pointing
out that the intrusion in that case came from government not another family member).
192. 431 U.S. 494 (1977).
193. 97th Victims Hearings, supra note 107, at 73 (testimony of Judith Areen, Professor

of Law, and Professor of Community and Family Medicine, Georgetown University).
194.
195.
196.
197.
custody,

Moore, 431 U.S. at 497; see supra note 107, at 73 (discussing Moore).
Moore, 431 U.S. at 506.
Id.
Prince v. Massachusetts, 321 U.S. 158, 166 (1944) ("It is cardinal with us that the
care and nurture of the child resides first in the parents, whose primary function and

freedom include preparation for obligations the state can neither supply nor hinder.").
193. See, e.g., Cleveland Bd. of Educ. v. La Fleur, 414 U.S. 632, 63940 (1973) ("freedom

of personal choice in matters of marriage and family life is one of the liberties protected by the
Due Process Clause of the Fourteenth Amendment").
199. Cf. Zablocld v. Redhail, 435 U.S. 374, 383 (1978) (in reviewing a Wisconsin statute

forbidding marriages by fathers who had not met previous support obligations, the Court
suggested that "critical examination" of state interest is required when state legislation affects

fundamental rights of the family).
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vacy and child-rearing.2 ° As a rule, Florida courts simply refer to
chapter 752 without addressing its constitutional implications. The few
courts that have addressed the constitutional issues have found a sufficient state interest in the family and the children to justify legisla20
tion. 1
Arguably, grandparent visitation statutes are meant to ensure the
child's health and welfare, a claim that validates state interference.22
Case law shows that neglect and child abuse are reasons why stepparents and especially foster parents hide from grandparents. Giving
grandparents the ability to petition the courts is one means of exposing
such suspect behavior. 2 3 Although child protection laws require all

persons to report suspected instances of abuse to a state agency, 20'
people who suspect abuse may hesitate to report it without extremely

strong proof that something is wrong. If state officers investigate,
they may be too removed from the family setting to recognize the
problem. Grandparents, on the other hand, are in a unique position

to recognize possible abusive situations. Although by asking for visitation, the grandparent interferes in the fundamental parent-child relationship, the child's welfare may justify the interference.205

The problem with using abuse to justify visitation is its limited
applicability. Fortunately, not all grandparents who want to visit their
grandchildren suspect child abuse. A completely different balance of
rights occurs when the child's health and welfare is not at stake and
the grandparents want to control their grandchildren.

200. See, e.g., Smith v. Organization of Foster Families for Equality & Reform, 431 U.S.
816, 862-63 (1977) (Stewart, J., concurring) (Due process would be offended if "a state were to
attempt to force the breakup of a natural family, over the objections of the parents and the
children without some showing of unfitness . . . ."); Meyer v. Nebraska, 262 U.S. 390, 399
(1923) (the right to "marry, establish a home and bring up children" is a central part of the
liberty protected by the due process clause).
201. Zablotsky, To Grandmother'sHouse We Go: GrandparentVisitation After Stepparent
Adoption, 32 WAYNE L. REV. 1, 19 (1985).
202. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (noting that the family "is not
beyond regulation in the public interest").
203. For example, in one Arizona case, a grandfather challenged an Arkansas couple's
petition for legal guardianship of his grandchildren after his daughter and son-in-law died in a
car accident. See, e.g., Pima County Juvenile Action, 147 Ariz. 527, 528, 711 P.2d 1200, 1201
(Ct. App. 1985). He lost the challenge, but did obtain a two-week visit. Id. at 529, 711 P.2d at
1202. On obtaining the children, he discovered bruises on their legs and buttocks consistent
with beatings inflicted by a belt. Id. Evaluations from a psychologist and therapist confirmed
his fears; evidence showed that the children had been sexually and physically abused. Id.
204. See, e.g., FLA. STAT. § 415.504 (1987) (requiring that all persons report child abuses
and child neglect to the Department of Health and Rehabilitative Services).
205. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
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A. GrandparentMotivation: Visitation or Control?
When court-enforced visitation allows a well-settled grandparent
to control the lifestyle of a less-settled but fit parent, visitation becomes constitutionally suspect. Because Florida grandparents may be
more settled than their children and in-laws, courts should be wary
of situations in which grandparents want to control their children's
lifestyles. According to the 1980 census, the average median income
of Florida heads of households in their "grandparent years" exceeded
the average income of householders in their child-rearing years by
over $4,000.20 Female householders in all age categories fared worst
in annual median income, earning less than $10,000. 207 In Florida,
therefore, a custodial parent generally earns less than the grandparent,
except when the latter lives alone or is quite elderly. The two
scenerios 2°8 that follow are derived from these figures.
In the first, a young Florida mother, recently divorced, struggles
to make ends meet. Although she holds a menial job with long hours,
she has enrolled her two children in worthwhile day care and school
programs, and is home evenings and weekends. Once a month, the
children visit their father pursuant to court-ordered visitation. Although the father earns only sporadic income, his parents, who also
live in Florida, are prosperous, well-settled, and healthy. The paternal
grandparents want visitation rights. The mother objects, fearing that
the children's occasional exposure to the grandparents' lifestyle will
aggravate the family's daily struggle. Moreover, the mother is Jewish;
the grandparents are Catholic. The mother fears that the grandparents
unintentionally may change the children's values.
In the second scenario, another Florida mother, also recently divorced, has acquired a high-salaried position in a major business firm.
Her only daughter is in day care, but is unhappy and wants to stay
at home. The child's widowed paternal grandmother lives nearby and
desires visitation. She offers to care for the child on weekdays. Al-

206.

1 1980 U.S.

DEPT OF COMIMERCE BUREAU OF THE CENSUS, CENSUS OF POPULA-

at subch. C (General Social and Economic Characteristics: Income Characteristics in 1979,
Florida). Householders between 15 and 24 years of age showed a median annual income of
$11,669 and householders between 25 and 34 years of age showed a median annual income of
$17,259. Id. Persons between 55 and 64 years of age, on the other hand, showed a median
annual income of $18,942. Id.
207. Id. The term "female householder, no husband present" comprised both those with
children under the age of 18 and those without children under 18. Id.
208. The second of the two scenarios is based on a hypothetical posed by Alison Patrucco
Barnes. See supra note 172.
TION,
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though the mother harbors no ill will toward the elderly woman, her
marriage and divorce are parts of her life she would rather forget.
She also objects to visitation.
Under chapter 752, both sets of grandparents can request visitation,2°9 but the threat of interference with the parent's fundamental
right of child-rearing is greater in the first scenario. Even if the
grandparents in the first scenario do not resent the divorce, the children will have four "psychological parents ' 210 competing for attention
in their lives. The relationship between two of the psychological parents -

the mother and father -

is necessarily conflicting because

they have been through a divorce. The relationship between mother
and paternal grandparents also is in conflict because the grandparents
plan to petition the court for visitation. Finally, the setting is one of
conflict because income and values2ll differ so greatly. Too many divided loyalties confuse the child, according to some psychological experts. 21 2 These experts oppose court-ordered visits by noncustodial

parents; the custodial parent, not the court, should decide who may
visit.213

Because of the relatively comfortable lifestyle of Florida grandparents, courts should be wary of situations in which grandparents want
to control their children's lives. For example, grandparents morally
indignant about an ex-daughter-in-law's live-in boyfriend can now convert their indignation into legal action. Because the parent is divorced,
all the grandparent must show is that visitation is in the child's best
interest.214 Thus, even the threat of a court battle for visitation becomes an impetus for the ex-daughter-in-law to change her lifestyle.

Interestingly, courts look disfavorably on fathers who interfere with
a mother's chances of starting a new relationship and a new life. 216
209.
210.

See FLA. STAT. § 752.01 (1987); supra note 11 and accompanying text.
J. GOLDSTEIN, A. FREUD & A. SOLNIT, supra note 181, at 38.

211. A difference in religious values, such as the one in this hypothetical, can become a
source of dispute between grandparents and parents. See, e.g., Kudler v. Smith, 643 P.2d 783,
785 (Colo. Ct. App. 1981) (father, who was Jewish, asserted that maternal grandparents of his
children disapproved of his second marriage to a woman who was Catholic), cert. denied, 459
U.S. 837 (1982).
212.

J. GOLDSTEIN, A. FREUD & A. SOLNIT, supra note 181, at 38.

213.
214.

Id.
See FLA. STAT. § 752.01 (1987); supra note 11.

215. W. WEYRAUCH & S. KATZ, AMERICAN FAMILY LAW IN TRANSITION 615 (1983).
In commentary on the Supreme Court decision of Quilloin v. Walcott, 434 U.S. 246, reh. denied,
435 U.S. 918 (1978), the authors noted that a different result in Quilloin could allow a father
to harass the mother and indiscriminately interfere in her new life. W. WEYRAUCH & S. KATZ,

supra, at 615. In Quilloin, Georgia's adoption laws were upheld in the face of a due process
challenge by the illegitimate father who wanted to prevent the child's adoption. Quilloin, 4,34
U.S. at 246.
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Courts now must consider whether grandparent visitation is a similar
disruption.
The second scenario implicates fewer privacy interests than the
first, but this grandmother also faces obstacles that make a final award
of visitation difficult and expensive.216 On the one hand, it probably
serves the child's best interest to remain home with her grandmother,
rather than attend day care where she is unhappy. On the other hand,
the mother's desire to insulate her private life from court-ordered
interference is highly persuasive. Although allowing the grandmother
to spend afternoons with the child seems logical, the arrangement is

not in the child's best interest if it generates

hostilty.217

To tip the

balance in her favor, the grandmother also must show concern for the
child, a lack of resentment about the divorce, and most of all, rapport
with the child.1 8 The difficulty of proving these elements raises the
additional obstacle of cost. Although this grandparent may have better
reasons for requesting visitation than the grandparents in the first
scenario, as an elderly widow, she probably lacks the financial means
19
to fight for her rights in court. 2
B.

The Custodial Parent's Privacy Expectations

Although the two scenarios above involve objecting parents who
are divorced, parents who remain married are far more able to insulate
their lives from interference. When parents and child live together as
a family, the state has the least right to interfere.20 A growing minor-

216.

97th Victims Hearings, supra note 107, at 2-3 (testimony of Chairman Mario Biaggi)

(recounting the enormous expense of litigation grandparents incur when fighting for visitation
with their grandchildren).
217. Hostility of the grandparent toward the parent may be one reason why a court finds
visitation is not in the child's best interests. See, e.g., Kudler v. Smith, 543 P.2d 783 (Colo. Ct.
App. 1981) (differing religious values provoked hostility), cert. denied, 459 U.S. 837 (1982).
218. Visitation.Hearings, supra note 8, at 157 (prepared statement of Assistant Professor

Linda S. Mullenix) (outlining some of the factors courts wili use in determining the best interests
of the child, including wishes of the child and effect on physical and mental well-being of the child).
219.

The visitation benefits accruing to wealthy grandparents cannot be overemphasized.

Not only do poor grandparents lack the financial means to press for visitation rights in court,
some do not have the finances even to explore the issues with an attorney. A North Port
grandmother, who took care of her colic grandson for four years while her daughter worked,
reported of her anguish in not being able to see the child once the boy was in the custody of
his father. Because the child's parents are now divorced and the father has refused visitation,
the grandmother may be able to secure visitation under chapter 752. However, she cannot
afford to consult with an attorney. Interview with North Port grandmother, who prefers to
remain anonymous. (Oct. 5, 1988).

220. See, e.g., Herron v. Seizak, 321 Pa. Super. 466, 468 A.2d 803 (1983) (grandparents
cannot seek visitation rights when the parents are married and living together).
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ity of states allows grandparents to request visitation of children in

the intact family, but the award must be in the child's best interest22
Florida's approach is more typical; Florida and most other states require a family disruption, such as death or divorce, before affording
grandparents visitation rights.2 Divorce exposes parents to the greatest interference, as the state has obvious interests in the child's custody and welfare.
Between the two extremes of happy marriage and divorce falls a

host of other family situations in which the court weighs parental
rights to the child against the state's interest to protect and improve
children's lives. One such situation is death. Certainly when both parents die, the state has an interest in seeing that someone provides
for the child.2 Why plenary privacy rights once belonging to the
survivor diminish when one parent dies, however, is less clear. In

awarding grandparents visitation rights after one parent dies, courts
may be inarticulately acting to fill a void in the life of the child or
the grandparent.
Adoption is another opportunity ripe for legislative action. Traditionally, grandparent visitation ceased when the child acquired another
nuclear family through stepparent adoption. In the seminal case of
Mimkon v. Ford,2 the New Jersey Supreme Court favored grandparent visitation as early as 1975, when it permitted a maternal grandmother to visit her granddaughter even though a stepmother had
adopted the child. The Mimkon court faced conflicting legislation.2

221. See, e.g., CONN. GEN. STAT. § 46b-59 (1987) (visitation may be granted to any person
"upon an application"); DEL. CODE ANN. tit. 10 § 950(7) (1987) (upon petition, court may award
grandparents reasonable visitation rights "regardless of marital status of the parents of the
child . . . provided, however, that when the natural or adoptive parents of the child are
cohabitating as husband and wife, grandparent visitation shall not be granted over both parents'
objection"); TENN. CODE ANN. § 36-6-301(a) (Supp. 1988) ('The natural or legal grandparents
of an unmarried minor child may be granted reasonable visitation rights to the child ... upon
a finding that such visitation rights would be in the best interests of the minor child.").
222. Grandparents: The Other Victims of Divorce and Custody Disputes: Hearing Before
the Subcomm. on Human Services of the House Select Comm. on Aging, 98th Cong., 1st Sess.
7-10 (1983) [hereinafter 98th Victims Hearings] (prepared statement of Dr. Doris Jonas Freed,
Chairperson, Comm. on Child Custody, Section of Family Law, American Bar Association);
Visitation Hearings, supra note 8, at 160-62 (prepared statement of Assistant Professor Linda
S. Mullenix) (detailing the various statutory approaches on grandparent visitation, most of which
require the death or divorce of a parent).
223. Bartlett, Rethinking Parenthoodas an Exclusive Status: The Need for Legal Alternatives When the Premise of the Nuclear Family Has Failed, 70 VA. L. REV. 879, 893 (1984).
224. 66 N.J. 426, 332 A.2d 199 (1975).
225. 97th Victims Hearings, supra note 107, at 80 (prepared statement of Judith Areen,
Professor of Law and Professor of Community and Family Medicine, Georgetown University)
(explaining the apparent conflict in the New Jersey legislation).
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One New Jersey law permitted courts to authorize grandparent visitation after parental death or divorce; another law terminated family
ties after adoption. 26 The majority reasoned that the termination provision applied when the child was placed for adoption, not when a
stepparent entered a partially existing family and asserted adoptive
rights.2 The majority saw natural and biological reasons for its decision,2 stating:
Visits with grandparents are often a precious part of a
child's relationship .... [T]here are benefits which devolve
upon the grandchild from the relationship with his grandparents which he cannot develop from any other relationship.
Neither the Legislature nor this court is blind to human
truths which grandparents and grandchildren have always
known.22 9
The dissent cited equally important reasons why the visitation request
should fail.2 30 Among them was the right of the new family to lead its
life without interference from outsiders.31
Florida has resolved the stepparent issue statutorily by authorizing
grandparent visitation after stepparent adoption.2 Yet the fairness
of Florida's policy of severing grandparent ties when an entirely new
family adopts the child is questionable. For example, if the child is
old enough to know his grandparents and is placed for adoption, what
purpose does a policy of "severed relations" serve to the adopted child,
the adoptive parents, or the natural grandparents? Grandparent visitation advocates maintain that visitation should continue in these
cases. : 3 Yet, interference in adoptive parents' lives raises its own set
of constitutional concerns. 34 State statutes commonly give adoptive
parents the same fundamental rights of privacy and child-rearing as

226. Id.; 66 N.J. 426, 429-32, 332 A.2d 199, 200-02 (1975).
227. 66 N.J. 426, 435, 332 A.2d 199, 203 (1975).
228. Id. at 437, 332 A.2d at 204.
229. Id., 332 A.2d at 204-05.
230. Id. at 439, 332 A.2d at 206 (Clifford, J., dissenting).
231. Id. at 441, 332 A.2d at 207 (Clifford, J., dissenting) (The parents' "decisions as how
to raise that child should not be tampered with by so tenuous an interpretation of the statute
so as to transform it into an invitation for a court's intrusion ... .
232. See supra note 64.
233. Telephone interview with Lucille Sumpter, co-organizer of "Grandparents for Children's
Rights" (Sept. 7, 1988).
234. For an analysis and critique of adoptive parents' rights and visitation challenges, see
Bartlett, supra note 223, at 893.
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natural parents.m Thus, a state visitation law allowing court interference with the adoptive family's new, stable unit presumably requires
a compelling state interest.
C.

Balancing the Rights of Parents and Grandparents Through
Mediation

No matter how carefully courts weigh the interests of custodial
parents and grandparents, today's litigious system favors no one. Unlike opposing corporate clients or bickering neighbors, family members
are poor adversaries. An alternative to litigation, at least at the initial
stages of a visitation dispute, is mediation. West Chester County,
Pennsylvania, has experimented with "conciliation" sessions that force
parents, grandparents, and sometimes children, to meet and discuss
visitation disputes in an informal, nonadversarial setting before the
case is tried.2 6 Connecticut's visitation statute encourages similar programs.27
Mediation offers several advantages. It discourages the ugly words
and permanent barriers that arise in litigation.3 Family members,
who, after all, know the child best, can reach guided solutions by
themselves. 2 9 Finally, mediation encourages the parties to respect the
visitation decision, as they have participated in the process from the
outset.2A Mediation also makes constitutional sense. When a parent
agrees to visitation rather than succumbs to it, the parent continues
to exercise fundamental child-rearing authority.
V.

CONCLUSION

Proponents of grandparent visitation correctly advocate a uniform
grandparent visitation law and urge states to adopt it. Because state
rights in family law matters are so strong,?A' Congress probably lacks
235. Ingulli, supra note 10, at 320.
236. 98th Victims Hearings,supra note 222, at 17 (statement of William D. Kraut, Attorney
and Court Mediator, West Chester, Pa.) (lawyers, if they attend, refrain from cross-examination).
237. CONN. GEN. STAT. § 46b-59a (1987) ('The office of the chief court administrator may
establish programs of mediation for the timely resolution of disputes involving the enforcement
of visitation rights.").
238. 98th Victims Hearings, supra note 222, at 17 (statement of William D. Kraut, Attorney
and Court Mediator, West Chester, Pa.) (explaining that the parties are talking to each other,
rather than through their attorneys).

239. Id.
240. Id.
241. 97th Victims Hearings, supra note 107, at 77 (statement of Professor Judith Areen,
Professor of Law and Professor of Community and Family Medicine, Georgetown University)
("[E]ven if Congress wanted to act, it does not appear to have the constitutional authority to
mandate standards for child custody or visitation.").
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constitutional authority to pass such a uniform law. Congress already
has expressed its views in Resolution 67.2 But for these ideas to
have the force of law, the states themselves must act. This may be
much easier said than done, but Florida can play a vital role because
of its significant elderly population. Despite its diversity,2 this group
may build consensus on the grandparent visitation issue if it believes
that all grandparents, including migrants from the North, would benefit. Furthermore, Florida possesses significant clout. Due to its large
population, Florida has an army of representatives and staff who can
press the issue with representatives from other states.
Drafters face many alternatives ranging from a liberal, "visitationat-any-time" approach to a restrictive measure foreclosing visitation
except after parental death, divorce, or desertion. Concurrent Resolution 67 offers a common denominator.m It recognizes grandparents'
visitation rights when parents separate and when a stepparent adopts
the child.25 At the same time, it protects the nuclear family by leaving
it alone. As long as visitation decrees are litigated, common denominator legislation will most likely win state approval. Judges would
continue to be the final arbitrators under the "best interest of the
child" standard.24 6
A better approach is mediation of visitation disputes, like the West
Chester County program. A West Chester County conciliator reports
that the system saves the county court costs because most matters
are settled with conciliation.27 Drafters of uniform visitation legislation
should incorporate county mediation programs similar to the one in
West Chester. Mediators should, of course, consider and respect the
decrees of other states exercising home state or continuing jurisdiction.
In the event a uniform grandparent visitation law becomes politically or procedurally unfeasible, state courts should continue to look
to the UCCJA and PKPA for answers. Nothing in those acts precludes
grandparents from asserting their rights, 2 although some commen-

242.
243.
244.

H.R. Con. Res. 67, 99th Cong., 1st Sess. (1985).
See supra note 183 and accompanying text.
H.R. Con. Res. 67, 99th Cong., 1st Sess. (1985).

245. Id.
246.
247.

Id.
98th Victims Hearings, supra note 222, at 23 (prepared statement of William D. Kraut,

Attorney and Court Mediator, West Chester, Pa.). Less litigation might also open up visitation
possibilities to less wealthy grandparents because the time and cost of hiring an attorney would
decrease. See supra note 219.
248. See supra notes 109-10 and accompanying text.
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tators maintain that their use by nonparents implicates due process
concerns.?49 Despite their complexity and faults, the UCCJA and
PKPA provide grandparents with their only current protection against
forum shopping by custodial parents. Their provisions would be more
effective if more states used them. Florida should follow the lead of
Louisiana2 5 and use the UCCJA when deciding whether to exercise
jurisdiction over visitation matters originating out-of-state.
As a haven for the elderly, Florida could draft more precise grandparent legislation. The Legislature should excise the confusing "contestant" language still found in Florida Statutes section 61.13(2)(b), 5 1 and
substitute language that will prevent three-party divorces without
harming grandparents' ability to use the UCCJA. Chapter 752 also
could be clarified. If chapter 752 gives grandparents standing to petition for visitation after parental divorce, death, or desertion as Beard
suggests,2 2 then the statutory language should clearly set forth this
right.2- If grandparents can protect their interests in the face of stepparent adoption by petitioning for visitation, 2 4 then the law should
reflect this as well.
Grandparent visitation proponents urge a more significant change
to chapter 752, one that would allow a grandparent to petition for
visitation any time visits promote the child's best interest. These
proponents argue that a self-limiting law like Florida's hides suspect
behavior within the nuclear family. 2-6 Perhaps Florida should expand
its visitation law to allow grandparents to approach the courts if the
parents' behavior is suspect and detrimental to the child. However,
grandparents should not be allowed to interfere with an intact nuclear
family merely by asserting that visits are in the child's best interest.
As important as grandparent visitation may be, married, fit parents
have a fundamental right to raise their families as they wish.2 7 Such
couples have a moral obligation to let the grandparents visit, but some
moral obligations even the best drafted legislation cannot reach.
Elizabeth M. Belsom
249. See supra note 138 and accompanying text.
250. Counts v. Bracken, 494 So. 2d 1275 (La. Ct. App. 1986); see also supra note 114 and
accompanying text.
251. See supra notes 16 & 17.
252. See supra notes 65-71 and accompanying text.
253. See supra notes 66-70 and accompanying text.

254. Id.
255. Telephone interview with Lucrle Sumpter, co-organizer of "Grandparents for Children's
Rights" (Sept. 7, 1988).

256. Id.
257.

See supra notes 198-202 and accompanying text.
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